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I. INTRODUCTION

The story of American constitutionalism invariably focuses on the
formation of the federal Constitution. Supposedly, 1787 marked a
culmination in thought following the confusion Americans
experienced with written constitutions after the Revolution. In the
traditional view, the federal Constitution resolved early
uncertainties about the meaning of American constitutionalism and
became the definitive model for subsequent constitution-making.’
Because state constitution-making both before and after 1787
frequently departed from the federal model, scholars typically
assume that the state experience is principally instructive for its
contrast with the federal Constitution.’

Re-examining how the American Revolution prompted
constitutional understandings, and how those understandings grew
and developed in the states, both before and after adoption of the
federal Constitution, casts serious doubt on the conventional story.
The American experience with written constitutions in the states
demonstrates a continuity with, as well as a crucial departure from,
British law that developed America’s distinctive constitutionalism.

* Professor of Law, University of New Mexico School of Law. This essay originated as the
sixth Brennan Lecture delivered at Oklahoma City University Law School on November 7,
2002. The author would like to thank Dean Lawrence Hellman and his colleagues for their
interest and hospitality. The author also offers deep thanks to Michael Browde, Jim Ellis, and
Marlene Keller for their very helpful critiques of this essay. Particular gratitude is owed to
Joe Franaszek for his extraordinary help in refining ideas and text in multiple drafts.

! The principal foundation for this view is GORDON S. WOOD, THE CREATION OF THE
AMERICAN REPUBLIC 1776-1787, at 467 (1969).

2 See, e.g., AN UNCERTAIN TRADITION: CONSTITUTIONALISM AND THE HISTORY OF THE
SOUTH 3, 4-5 (Kermit L. Hall & James W. Ely, Jr. eds., 1989) (analyzing an “American”
constitutional tradition through southern reaction to the federal Constitution). See also
Morton Keller, The Politics of State Constitutional Revision, 1820-1930, in THE
CONSTITUTIONAL CONVENTION AS AN AMENDING DEVICE 67, 6870 (Kermit L. Hall et al. eds.,
1981) (discussing the value of diversity between state and federal constitutions in deciphering
the proper place of state constitutions in American government).
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This essay explores the ways in which American
constitutionalism in the states was, and continues to be, more than
just a precursor or contrast to the federal “ideal,” but a rich and
dynamic tradition in itself. State constitutionalism springs from
our colonial inheritance, but underwent a uniquely American shift
from a belief in a right of revolution based in natural law to the
notion of a central role of “the people” as the ultimate sovereign.
The people’s role found expression in written constitutions and took
shape in the constitutional transformation from the conventional
right of revolution to the right of the people to alter or abolish the
constitutional order under which they chose to be governed. The
right to “alter or abolish” established a central and ongoing role for
constitutional change in American government.

Indeed, the exercise of the people’s right to bring about
constitutional change—even if contrary to established constitutional
procedures—is one of the hallmarks of American constitutionalism.
The rediscovery and reexamination of these lost worlds can only
enrich the continuing debate as we define and apply our singular
brand of constitutionalism to the new problems which confront us as
a people.

II. COLONIAL INHERITANCE AND UNDERSTANDING OF “THE RIGHT OF
REVOLUTION” IN 1776

The traditional model of government that Americans inherited on
the eve of their Revolution rested on the concept of government as a
theoretical and implied bargain between the King and the people.
Reciprocal duties existed on each side. A King protecting his
subjects was due allegiance; establishing the basis of a contractual
relationship between the monarch and his subjects. Under this
relationship, the people retained the ability to cancel the implied
contract—through a right of revolution—if the King failed to
provide protection. Americans drew upon this right when they
accused George III of breaching the implied contract of government,
thereby releasing the American people from their duty of allegiance.

The Declaration of Independence proclaimed the right to “alter or
abolish” government whenever government “becomes destructive” of
its rightful ends.” Leaders of the American Revolution identified

3 THE DECLARATION OF INDEPENDENCE (U.S. 1776), reprinted in 1 THE FEDERAL AND
STATE CONSTITUTIONS: COLONIAL CHARTERS, AND OTHER ORGANIC LAWS OF THE STATES,
TERRITORIES, AND COLONIES NOW OR HERETOFORE FORMING THE UNITED STATES OF AMERICA
4 (Francis Newton Thorpe ed., 1906) [hereinafter FEDERAL AND STATE CONSTITUTIONS].
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such a right with the well-recognized justifications of both natural
law and British constitutional understandings.’ At the same time,
Americans identified the sovereignty of the people as the basis for
the legitimacy of their new governments. Creating governments
under that theory departed from the model of government as a
bargain between the governed and their governors. This different
basis of what legitimated governments led to provocative
reconsiderations of how one viewed the relationship between the
people and the government.

The natural law right of revolution, as expressed by John Locke,
had significant prerequisites.’ Locke suggested the right arose only
in the most dire of circumstances. This Lockean concept provided
one approach to the revolt against the King. On the eve of the
American Revolution, Alexander Hamilton justified recourse “to the
law of nature” when “the first principles of civil society are violated”
and “the rights of a whole people are invaded.” He described the
boundaries of the theory: natural law justified revolution only when

4 Although scholars have primarily focused on the natural law basis of the Declaration of
Independence, John Phillip Reid has thoroughly documented the legal and constitutional
basis for the positions and actions taken by the American revolutionaries. See generally JOHN
PHILLIP REID, CONSTITUTIONAL HISTORY OF THE AMERICAN REVOLUTION (4 Vols.). From that
perspective, Reid has argued that American appeals to natural law were unnecessary, in
effect making the Declaration of Independence “irrelevan[t]” as a justification for the
Revolution. See John Phillip Reid, The Irrelevance of the Declaration, in LAW IN THE
AMERICAN REVOLUTION AND THE REVOLUTION IN THE LAW 46, 48 (Hendrik Hartog ed., 1981)
[hereinafter REVOLUTION IN THE LAW]. Necessary or not, Americans continued to invoke
natural law, frequently joining such invocations with legal and constitutional justifications
for their revolution, as for example, when, in 1776, New Hampshire’s constitution-makers
observed that their actions stemmed from a deprivation “of our natural and constitutional
rights and privileges.” N.H. CONST. of 1776, PREAMBLE, reprinted in FEDERAL AND STATE
CONSTITUTIONS, supra note 3, IV, at 2451; JOHN PHILLIP REID, CONSTITUTIONAL HISTORY OF
THE AMERICAN REVOLUTION: THE AUTHORITY OF RIGHTS 89 (1986) [hereinafter THE
AUTHORITY OF RIGHTS] (acknowledging that “everyone agreed” that the right to self defense
was a natural right); REVOLUTION IN THE LAW, supra, at 49-50; Thomas C. Grey, Origins of
the Unuwritten Constitution: Fundamental Law in American Revolutionary Thought, 30 STAN.
L. REV. 843 (1978). For the belated rise in the status attributed to the Declaration by
Americans, see PAULINE MAIER, AMERICAN SCRIPTURE: MAKING THE DECLARATION OF
INDEPENDENCE 154-55, 208 (1997).

* Locke’s theory also distinguished the community of the people acting for themselves (the
constituent sovereignty) from the authority of government to act on behalf of the people
(ordinary sovereignty). See, e.g., JULIE MOSTOV, POWER, PROCESS, AND POPULAR
SOVEREIGNTY 55—60 (1992); PAUL K. CONKIN, SELF-EVIDENT TRUTHS: BEING A DISCOURSE ON
THE ORIGINS AND DEVELOPMENT OF THE FIRST PRINCIPLES OF AMERICAN GOVERNMENT—
POPULAR SOVEREIGNTY, NATURAL RIGHTS, AND BALANCE AND SEPARATION OF POWERS 22-23
(1974); Richard Buel, Jr., Democracy and the American Revolution: A Frame of Reference, 21
WM. & MARY Q. 165, 176 (1964).

¢ Alexander Hamilton, The Farmer Refuted (1775), reprinted in 1 THE PAPERS OF
ALEXANDER HAMILTON, 1768-1778, at 136 (Harold C. Syrett ed., 1961) [hereinafter 1 THE
PAPERS OF ALEXANDER HAMILTON].
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the existing order violated the people’s collective rights.” In the
Declaration of Independence, Thomas dJefferson considered the
people “endowed by their Creator with certain unalienable Rights,”
including the right to alter or to abolish governments destructive of
the legitimate ends of government.! These words are often
associated with Locke’s justification for the right of revolution.’
Jefferson cast that document in the desperate language of an
oppressed people—the position in which Americans saw themselves
in 1776."° Jefferson’s catalog of colonial grievances demonstrated
that Americans had met the pre-conditions for the right of
revolution.

Even if Jefferson’s Declaration rested on the Lockean right of
revolution, there was another basis that could justify independence.
By the 1760s, English law developed conditions and limits for what
William Blackstone, in his Commentaries on the Laws of England,
called “the law of redress against public oppression.”' Like the
natural law right of revolution, the constitutional law of redress
embodied a right of the people collectively to resist. It rested on a
contractual relationship between the people and the government to
preserve the public’'s welfare. This original contract, with its
reciprocal duties of protection and allegiance, was “a central dogma
in English and British constitutional law since time immemorial.”*?

" See MOSTOV, supra note 5, at 59 (observing that if such a theory “provided a way of
limiting the arbitrary power of the government, it also offered a way of preventing popular
consent from becoming too direct or overt”); EDMUND S. MORGAN, INVENTING THE PEOPLE:
THE RISE OF POPULAR SOVEREIGNTY IN ENGLAND AND AMERICA 151 (1988) (describing the
need to tame the sovereignty of the people so as not “to invite subversion either of the social
order or of the accompanying political authority it was designed to support”).

8 See THE DECLARATION OF INDEPENDENCE, reprinted in FEDERAL AND STATE
CONSTITUTIONS, supra note 3, I, at 3—4.

® See, e.g., A. E. Dick Howard, From Mason to Modern Times: 200 Years of American
Rights, in THE LEGACY OF GEORGE MASON 95, 98 (Josephine F. Pacheco ed., 1983).

19 The intellectual origins of Jefferson’s Declaration have frequently been linked to John
Locke. See, e.g., MOSTOV, supra note 5, at 67; CARL BECKER, THE DECLARATION OF
INDEPENDENCE: A STUDY IN THE HISTORY OF POLITICAL IDEAS 27 (5th ed. 1951); Leslie
Friedman Goldstein, Popular Sovereignty, the Origins of Judicial Review, and the Revival of
Unwritten Law, 48 J. POL. 51, 57 (1986). Even those who challenge the Lockean influence on
Jefferson describe his invocation of the people’s right to alter or to abolish as a natural right
of revolution deriving from the precedent of England’s Glorious Revolution of 1688. See, e.g.,
GARY WILLS, INVENTING AMERICA: JEFFERSON’S DECLARATION OF INDEPENDENCE 89 (1978).
For additional citations to the literature disputing the sources of the Declaration, see David
Armitage, The Declaration of Independence and International Law, 59 WM. & MARY Q. 39, 41
n.8 (2002).

' WILLIAM BLACKSTONE, 1 COMMENTARIES ON THE LAWS OF ENGLAND 238 (U. of Chicago
Press 1979) (1765).

2. REVOLUTION IN THE LAW, supra note 4, at 72. The execution of Charles I for breaching
his compacts with the English and Scottish nations formed a vivid historical reminder to
Americans of their rights under the original contract. See id. at 72-73. John Reid has
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Alexander Hamilton referred to the right of redress in 1775,
noting, “the origin of all civil government. . .must be a voluntary
compact, between the rulers and the ruled.”” Such government
only possessed powers “necessary for the security of the absolute
rights” of the people.!* A government forfeited political powers, and
the people reclaimed these powers, if that government breached the
trust reflected in this constitutional contract.’® This well-recognized
British right of redress justified resistance to unconstitutional acts
of government, including extra-legal action or collective activity
designed to achieve constitutionally legitimate goals. The people
could pursue that remedy even in the face of opposition by the
existing government.'® The right to resist was the “ultimate” right
on which British liberty rested.!” “Unconstitutional legislative
commands could be ignored and arbitrary legislative commands
could be opposed with force.”’® This right was often described in

written extensively on this contractual basis, including a distinction between two different
contracts: the Lockean “social contract” and the non-Lockean “original contract.” See John
Phillip Reid, “In Our Contracted Sphere”: The Constitutional Contract, the Stamp Act Crisis,
and the Coming of the American Revolution, 76 COLUM. L. REvV. 21, 22-23 (1976); THE
AUTHORITY OF RIGHTS, supra note 4, at 132-34. See also BLACKSTONE, supra note 11, at 47~
48, 183, 238.

13 1 THE PAPERS OF ALEXANDER HAMILTON, supra note 6, at 88.

" .

 Even so, some seventeenth century English thinkers, well known to American
revolutionaries, suggested the application of the right of revolution on lesser grounds. See,
e.g., CONKIN, supra note 5, at 20-21 (quoting Algernon Sidney’s argument that the exercise of
the people’s sovereignty always provided the people with a right to change government in
accordance with changes of “times and things” and to “meet when and where, and dispose of
sovereignty as they will”); Caroline Robbins, Algernon Sidney’s Discourses Concerning
Government: Textbook of Revolution, 4 WM. & MARY Q. 267-96 (1947) (describing the impact
of Algernon Sidney among the American revolutionaries); Stephen Holmes, Precommitment
and the Paradox of Democracy, in CONSTITUTIONALISM AND DEMOCRACY 199 (Jon Elster &
Rune Slagstad eds., 1988) (quoting a speaker in British parliamentary debates (Oct. 28, 1647)
asserting that “all the people, and all nations whatsoever, have a liberty and power to alter
and change their constitutions if they find them to be weak and infirm”); PAULINE MAIER,
FROM RESISTANCE TO REVOLUTION: COLONIAL RADICALS AND THE DEVELOPMENT OF
AMERICAN OPPOSITION TO BRITAIN, 1765-1776, at 35 (1972) (quoting John Milton’s assertion
that the people might keep or overthrow their King “though no tyrant, merely by the liberty
and right of free born Men, to be governed as seems to them best”). Importantly, however,
American revolutionaries did not rely on such views, but justified independence under the
conventional pre-conditions for the right of revolution.

16 MAIER, supra note 15, at 27—-28; PAULINE MAIER, THE OLD REVOLUTIONARIES: POLITICAL
LIVES IN THE AGE OF SAMUEL ADAMS 27 (1980); Pauline Maier, Freedom, Revolution, and
Resistance to Authority, 1776-1976, in FREEDOM IN AMERICA: A 200-YEAR PERSPECTIVE 25-42
(Norman A. Graebner ed., 1977); JOHN PHILLIP REID, THE CONCEPT OF REPRESENTATION IN
THE AGE OF THE AMERICAN REVOLUTION 85 (1989); John Phillip Reid, In a Defensive Rage:
The Uses of the Mob, the Justification in Law, and the Coming of the American Revolution, 49
N.Y.U. L. REV. 1043, 1062-63 (1974); WOOD, supra note 1, at 320-21.

7 JOHN PHILLIP REID, CONSTITUTIONAL HISTORY OF THE AMERICAN REVOLUTION: THE
AUTHORITY TO LEGISLATE 140 (1986) [hereinafter THE AUTHORITY TO LEGISLATE].

¥ Id.
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obligatory terms that suggested the duty—not just the right—of the
people to resist unconstitutional acts."

Everyone agreed that breach of the constitutional contract by one
party released the other party.” More troublesome was “how
serious violations had to be to end the contract or permit armed
resistance.” The inherent vagueness of the unwritten British
Constitution complicated the question.? The British Constitution
was not “a set of directives adopted by the people granting
government its prerogatives and limiting its powers.”® It
functioned more as “a way of thinking and arguing about authority,
an outline of governmental goals and principles derived from
existing institutions, laws, and customs, and drawn by deduction
from the patterns by which they functioned.”  While this
amorphousness might have benefited British politics, it produced
something of a muddle in understanding the right of resistance
when commentators felt it “best” to keep such rights “somewhat
imprecise.”” As a reviewer in the Scots Magazine declared in 1763:
“May the right of resistance in the people be for ever supposed!
[M]ay it never be defined or explained!”?

As with the right of revolution under natural law, the right to
resistance had limitations. It was not an individual right.” It
belonged to the community as a whole, as one of the parties to the
constitutional contract. It could not be invoked as a means of first
resort or response to trivial or casual errors of government.?® In his
Commentaries, Blackstone also suggested that use of the right of

' THE AUTHORITY OF RIGHTS, supra note 4, at 112. See also MAIER, supra note 15, at 27—
28.
» THE AUTHORITY TO LEGISLATE, supra note 17, at 121. Given the analogy to contract,
there was an odd absence of mutuality in addressing potential breaches. What right the
people had to act in theory if the King breached the contract seemed reasonably clear, but
what actions were practically open to the King in the event the people, as the “other party to
th(;: contract,” breached were far from clear.

' Id.

2 THE AUTHORITY OF RIGHTS, supra note 4, at 10.

% JOHN PHILLIP REID, CONSTITUTIONAL HISTORY OF THE AMERICAN REVOLUTION:
ABRIDGED EDITION 3 (1995).

* Id.

¥ THE AUTHORITY OF RIGHTS, supra note 4, at 10-11.

% Id. at 11.

7 As a result, the people’s “right to preserve their rights by force and even rebellion
against constituted authority” naturally existed as a collective right. Id. at 111. See also THE
AUTHORITY TO LEGISLATE, supra note 17, at 427-28 n.31; MAIER, supra note 15, at 33-34.

% Although some commentators suggested the right existed even if Parliament
“jeopardized the constitution,” a more common iteration underscored the need for oppression
and tyranny as a basis for the right. See THE AUTHORITY TO LEGISLATE, supra note 17, at
121; MAIER, supra note 15, at 33-35.
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resistance was “extraordinary,” for example, when the King broke
the original contract, violated “the fundamental laws,” or withdrew
from the kingdom.”” During the Stamp Act crisis of the 1760s, the
Massachusetts Provincial Congress invoked the British right of
resistance. Resistance was justified when freedom was “invaded by
the hand of oppression, and trampled on by the merciless feet of
tyranny.””® George III's “tyranny” warranted the withdrawal of the
allegiance of Americans to him under the original constitutional
contract. The “indictment” in the Declaration of Independence of
George III had its roots in the constitutional right of revolution.!

The justification for independence thus comfortably rested on the
period’s conventional theories. The American revolutionaries based
their revolution on the people’s collective right to cast off a corrupt
monarch. It was both their natural right against tyranny and their
British constitutional right of redress from their sovereign’s
oppression. But the process of creating new governments in
America to replace those under the aegis of the British monarch
created another problem and produced different understandings. It
gave rise to an American theory of legitimate government.

In rejecting kingship during their Revolution, Americans
embraced the concept that the people were the rightful sovereign,
rather than a monarch. Americans embraced the concept that the
people themselves had become and would remain the rightful
sovereign. Having taken this step, they were unwilling to return to
the colonial fold, nor did they envision surrendering the sovereignty
they now claimed. They justified this stand on a theory aptly
described as the people’s sovereignty.”> This theory associated the

¥ BLACKSTONE, supra note 11, at 238, 243.

3 THE AUTHORITY OF RIGHTS, supra note 4, at 112. As the colonial crisis deepened, some
imperialists conceded the colonists’ collective right of resistance, but sought to deny its
application to the legislature. American Whigs refused to accept such a limitation, seeing the
threat to their liberties coming not from the King, but rather from Parliament. Id.

3 REVOLUTION IN THE LAW, supra note 4, at 84-87. During the crisis leading up to the
Revolution, Americans focused on what they perceived to be the corruption of ministers and
advisors misleading the King. Only relatively late in the day—for example in the Declaration
of Independence—would George III be singled out as personally responsible for violating the
constitutional contract. See, e.g., BERNARD BAILYN, THE IDEOLOGICAL ORIGINS OF THE
AMERICAN REVOLUTION 12425, 128-29 (1967).

2 The people’s sovereignty is the theory and practice of associating the legitimacy of
written constitutions and the governments they create with “the people.” Although not
commonly used by contemporaries, the term “people’s sovereignty” is preferable to “popular
sovereignty.” “Popular sovereignty” has acquired a pejorative association with the extension
of slavery to the territories in the nineteenth century and the modern connotation of transient
popular whims. In addition, the alternative use of the “people’s sovereignty” captures the
serious thought that Americans before the Civil War gave to how a collective entity (the
people) could act as sovereign.






